
INTRODUCED BY COUNCILMEMBER

APPROVED AS TO FORM AND LEGALITY

CITY ATTORNEY

ORDINANCE N0.12 24 5 C.M.S.

AN ORDINANCE AMENDING THE OAKLAND PLANNING CODE TO

REQUIRE A CONDITIONAL USE PERMIT FOR ACTIVITIES

DEVOTED PRIMARILY TO THE SALES OR EXCHANGE OF

TOBACCO RELATED PRODUCTS AND CREATING AONE-

THOUSAND FOOT (1,000) DISTANCE STANDARD BETWEEN SUCH

ACTIVITIES AND SENSITIVE USES

WHEREAS, Section 308 of the California Penal Code makes it unlawful for any person

under the age of 18 years to obtain, possess or control any tobacco products in the State of

California, and prohibits the sale or furnishing of any tobacco products to a person under 18

years of age by any person engaged in the manufacture or sale of tobacco products in the State of

California; and

WHEREAS, despite laws in every state making it illegal to sell tobacco to minors, teens

and children purchase over half a billion packs of cigarettes and twenty-six million containers of

smokeless tobacco products each year; and

WHEREAS, even after passage of Federal Regulations in 1996 designed to make

tobacco purchases more difficult, 70 percent of under-age youth who tried to buy tobacco were

able to do so, and even in towns that performed tobacco stings, 50 percent of youth were able to

buy tobacco; and

WHEREAS, underage tobacco use continues to rise; and

WHEREAS, approximately 60 percent of smokers start by the age of 13 and 90 percent

begin before the age of 20; and .

WHEREAS, the average youth smoker starts smoking at age 13 and becomes a daily
smoker by 14'/z; and

WHEREAS, the 1996 California Tobacco Survey (CTS) found that the percentage of

youth 12-14 years of age who have never smoked, yet are susceptible to smoking, has risen from

35.5 percent in 1993 to 42 percent in 1996, with increases of over 50 percent by young

adolescents (12 years old), African American youth, with much better-than-average school

performance, and increases of over 30 percent among girls and Asian Americans; and

WHEREAS, recently, businesses devoted primarily to the sale of tobacco products have

either begun operation or have declared an intent to begin operation within Oakland in the near

future, and such businesses can be expected to continue to seek to establish operations in

Oakland; and
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WHEREAS, businesses devoted primarily to the sale of tobacco products have been

establishing new outlets at a rapid pace with a July 29, 1999 Oakland Tribune article quoting one

rapidly-growing national tobacco store chain which is presently seeking to establish outlets in

Oakland as saying they have been, "opening a store a day"; and

WHEREAS, the City needs to address this expected proliferation of tobacco-related

businesses; and

WHEREAS, the City of Oakland Planning Code currently regulates convenience

markets, but does not specifically regulate tobacco-related businesses nor identify particular
areas that are appropriate for the location of such businesses; and

WHEREAS, asix-month emergency moratorium was adopted on August 9, 1999 for all

new tobacco oriented activities (Ordinance No. 12167 C.M. S.); and

WHEREAS, the purpose of Ordinance No. 12167 C.M.S. was to allow time for staff to

study and develop appropriate land use and regulatory controls that might apply to new tobacco

oriented activities; and

WHEREAS, a duly noticed public hearing was held on this matter by the City Planning
Commission on November 17, and December 15, 1999; and

WHEREAS, thereafter on December 15, 1999 the City Planning Commission voted to

recommend amending the Oakland Planning Code and further clarified and found that the

proposed amendments were not based upon regulating the health effects of smoking; and

WHEREAS, the purpose of this ordinance is to reduce the illegal sale of tobacco related

products to minors and not, as the November 17, 1999 Planning Commission report may have

suggested, the regulation of health effects associated with smoking; and

WHEREAS, the Council finds and determines that the public safety, health,
convenience, comfort, prosperity, and general welfare will be furthered by the proposed text

amendment; now, therefore,

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

SECTION 1. The City Council finds and determines the foregoing recitals to be true and

correct and hereby makes them a part of this Ordinance.

SECTION 2. The City Council affirms the environmental determination and findings of the

Planning Commission that the ordinance is exempt from CEQA pursuant to CEQA Guidelines

section 15061(b)(3).

SECTION 3. The City Council finds and determines that the existing regulations are inadequate
or otherwise contrary to the public interest, pursuant to the Rezoning and Law Change Procedure
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Section 17.144.060) of the Zoning Regulations, in part, for the reasons stated in the recitals to

this ordinance and the administrative record.

SECTION 4. The Oakland Planning Code is hereby amended to add, delete, or modify sections

as set forth below (section numbers and titles are indicated in bold type, additions are indicated

by underlining and deletions are indicated bys~il£e-etpe; portions of the code not cited, or

not shown in underlining or strike-out type, are not changed):

Chapter 17.09 DEFINITIONS

17.09.40 Definitions

Tobacco oriented activities" are defined as activities either devoting 20 percent or more of

floor area or display area to, or deriving 75 percent or more of gross sales receipts from, the

sale or exchange of tobacco-related products.

Tobacco-related products" are defined as any substance containing tobacco leaf, including but

not limited to cigarettes, cigars, tobacco, snuff, chewing tobacco and dipping tobacco: cif
papers: or any other instrument or paraphernalia that is designed for the smokingo~gestion
of tobacco and products prepared from tobacco.

Chapter 17.102 GENERAL REGUALTIONS APPLICABLE TO ALL OR

SEVERAL ZONES

Section 17.102.350 Regulations applying to tobacco oriented activities.

A. Conditional Use Permit Requirement for Tobacco Oriented Activities. Such uses are

permitted only upon the granting of a conditional use permit pursuant to Sections 17.134

and to the following use permit criteria:

1. No tobacco oriented activity shall be located within, nor closer than one-thousand

1000) feet to the boundary of any residential zone. school. public librarx, c park or

plavaround, recreation center or licensed daycare facility

Chapter 17.134. CONDITIONAL USE PERMIT PROCEDURE

17.134.020. Definition of major and minor conditional use permits.

A. Major Conditional Use Permit. A Major conditional use permit is a use permit which

involves any of the following purposes:

2. Any Adult Entertainment Activity, Massage Service Activity, Tobacco Oriented

Activi Residential Care Activity, Extensive Impact Civic Activity, (but excluding
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In the matter of:

SALES AND EXCHANGE OF TOBACCO

The undersigned below, deposes and says that he/she was the public
Notice Advertising Clerk of the OAKLAND TRIBUNE a newspaper of

general circulation as defined by Government Code Section

6000 adjucated as such by the Superior Court of the State of California,

County of Alameda (Order Nos. 237798, December 4, 1951) which is

published and circulated in Oakland Township in said county and state

seven days a week.

That the

NOTICE AND DIGEST

of which the annexed is a printed copy, was published in every issue of

the OAKLAND TRIBUNE, on the following dates:

February 3, 2000

I certify (or declare) under the penalty of perjury that the foregoing is

true and corrA~t. n

Public Notice Advertisi Clerk

February 3, 200






