
AN ORDINANCE AMENDING THE OAKLAND SIGN CODE TO RESTRICT

THE PLACEMENT OF OUTDOOR ADVERTISEMENTS FOR ALCOHOLIC

BEVERAGES AND TOBACCO PRODUCTS AND ESTABLISHING

PENALTY PROCESSES

WHEREAS, Section 23658 of the California Business and Professions Code makes it

unlawful for any person under the age of 21 years to purchase any alcoholic beverages in the

State of California and prohibits the sale or furnishing of any alcoholic beverages to a person

under 21 years of age by any person; and

WHEREAS, Section 25662 of the California Business and Professions Code prohibits, in

part, minors from possessing alcoholic beverages in certain locations; and

WHEREAS, Section 308 of the California Penal Code makes it unlawful for any person

under the age of 18 years to obtain, possess or control any tobacco products in the State of

California, and prohibits the sale or furnishing of any tobacco products to a person under 18

years of age by any person engaged in the manufacture or sale of tobacco products in the State of

California; and

Alcohol Consumption by Youth

WHEREAS, the Inspector General of the U.S. Department of Health and Human Services

has found that junior and senior high school students consume 1.1 billion beers each year and

that thirty five percent (35%) of wine coolers are consumed by underage drinkers'; and

WHEREAS, sixty percent (60%) ofU.S. high school students begin drinking when they
are in the 9h̀ grade or earlierz and the median age at which children begin drinking is just over 13

years3; and

WHEREAS, a 1993 study in Castro Valley, a local Bay Area community, found that 23%

pf Castro Valley High School students reported drinking alcohol within the last 7 days, 38.8% in

the last 30 days, 57.0% within the last 6 months, and 68.3% in last year, leaving 31.7% who had

never drunk alcohol or did not do so within the last year4; and

Alcohol and Youth Crime

WHEREAS, the Inspector General of the U.S. Department of Health and Human Services

found that 31.9% of all offenders and 32.4% of violent offenders under age 18 in state-operated
juvenile facilities were under the influence of alcohol when they committed their crime(s)5; and

WHEREAS, 95% ofviolent crime on college campuses is alcohol-related and 90% of all

reported campus rapes involve alcohol use by the victim or perpetratorb; and





begin before the age of 2016; and

WHEREAS, the average youth smoker starts smoking at age 13 and becomes a daily
smoker by 14%"; and

WHEREAS, a survey in the spring of 1996 found that the percentage of teenagers 17 or

younger who reported smoking the month before was 34.8 percent, up from just over 30 percent
in 1993, and 27.5 percent in 199118; and

WHEREAS, underage tobacco use continues to rise19; and

WHEREAS, young black males are the fastest growing group of smokers, doubling
within the four yeazs prior to 1996 when 28% reported smoking the month before20; and

WHEREAS, even after passage of Federal Regulations in 1996 designed to make

tobacco purchases more difficult, 70% of under-age youth who tried to buy tobacco were able to

do so and even in towns that performed tobacco stings, 58% of youth were able to buy tobacco21;
and

WHEREAS, despite laws in every state making it illegal to sell tobacco to minors, teens

and children purchase over half a billion packs of cigarettes and twenty-six million containers of

smokeless tobacco products each year22; and

WHEREAS, the 1996 California Tobacco Survey (CTS), which is conducted every three

years throughout California, found that the percentage of youth 12-14 years of age who have

never smoked, yet aze susceptible to smoking, has risen from 35.5% in 1993 to 42% in 1996 (a
22% overall increase), with increases of over 50% by young adolescents (12 years old), African

American youth, and youth with much better-than-average school performance, and increases of

over 30% among girls and Asian Americans23; and

WHEREAS, the 1996 California Tobacco Survey (CTS) also found that the greatest
percentage increase in adolescents (15- to 17-years old) who have smoked more than 100

cigarettes was among African Americans (percentage doubled), youth with lowest school

performance (42% increase), and Hispanics (33% increase)24; and

Tobacco Advertising

WHEREAS, the tobacco industry spent $123 million on billboards and other outdoor

advertising in 1992, making it the largest outdoor advertiser and that figure has increased in

recent years25; and

WHEREAS, tobacco advertising and promotion influence adolescents' decision to begin
smoking more than peer pressure or parental smoking26; and
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Court:

Advertisements of this sort are constantly before the eyes of observers on the

street...to be seen without the exercise of choice or volition on their part. Other

forms of advertising are ordinarily seen as a matter of choice on the part of the

observer. The young people as well as the adults have the message of the

billboard thrust upon them by all the arts and devices that skill can produce. In
the case of newspapers and magazines, there must be some seeking by the one

who is to see and read the advertisement. The radio can be turned off, but not so

the billboards... These distinctions clearly place this kind of advertisement in a

position to be classified so that regulations or prohibitions may be imposed upon
all within the class. This is impossible with respect to newspapers and magazines;
and

WHEREAS, the Supreme Court and other courts have recognized the positive
relationship between advertising and consumption as regards a variety of goods and services,
such as electricity, see Central Hudson Gas & Electric v. Pub. Serv. Comm'n, 447 U.S. 557, 569

1980) ("There is an immediate connection between advertising and demand for electricity.
Central Hudson would not contest the advertising ban unless it believed that promotion would

increase its sales."); gambling, see Posades de Puerto Rico Assoc. v. Tourism Co. of Puerto Rico,
478 U.S. 328, 341-42 (1986) ("The Puerto Rico Legislature obviously believed, when it enacted

the advertising restrictions at issue here, that advertising of casino gambling aimed at the

residents of Puerto Rico would serve to increase the demand for the product advertised. We

think the legislature's belief is a reasonable one..."); cigarettes, see Capital Broadcasting Co. v.

Mitchell, 33 F. Supp. 582, 586 (D.D.C. 1971) (three judge court) (noting "close relationships
between cigarette commercials broadcast on the electronic media and their potential influence on

young people."), affd per curiam, 405 U.S. 1000 (1972); and alcohol, see Dunagin v. City of

Oxford, 718 F.2d 738, 747-51 (1983) (extensively reviewing evidence on connection between

liquor advertising and consumption and rejecting inter-brand competition argument), cert. den.,
104 S.Ct. 3533 (1984); and

WHEREAS, the Fourth Circuit Court of Appeals recently upheld a similar restriction on

alcoholic beverages and tobacco products advertising in the City of Baltimore (Annheuser-Busch
v. Schmoke (4t" Cir. 1996) 101 F.3d 325 and the related case of Penn Advertising v. Ma, o~ of

Baltimore (4t''. Cir. 1996) 101 F.3d 332), which held, in part that the Baltimore ordinance:

a) restricted only the time, place and manner of alcohol advertising by targeting minors who

could not be legal users of alcoholic beverages; (b) did not foreclose other forms of advertising
such as newspapers, radio and television (going to the requirement that the ordinance be "not
more extensive than necessary to serve the governmental interest"); and (c) the Baltimore

ordinances protected youth, who are generally more susceptible to advertising messages because

youth deserve special solicitude in the First Amendment balance because they lack the ability to

assess and analyze fully the information presented through commercial media."; and

WHEREAS, the 1990 Census reports that 107,252 youth under age 21 live in Oakland;

5-



acid

WHEREAS, these youth are exposed to more than 1,455 billboards across the City, many
of which advertise alcoholic beverages and tobacco products; and

New Regulations

WHEREAS, recently adopted State law AB 752 will only have a limited impact within

the City of Oakland because it will allow tobacco advertising to continue to be placed on many
streets youth use to travel to school and where youth congregate before and after school and does

not apply to alcoholic beverages; and

WHEREAS, AB 752 specifically states that it "does not preempt or otherwise prohibit the

adoption of a local standard that imposes a more restrictive or complete ban on billboard

advertising or on tobacco-related advertising"; and

WHEREAS, an ordinance restricting the placement of advertisements for alcoholic

beverages and tobacco products in publicly visible locations within the City of Oakland is

reasonable and necessary for the promotion of the health, safety, welfare and temperance of

minors exposed to such advertisements; and

WHEREAS, notwithstanding previous efforts by Federal, State and local governments,
there still exists a significant number of minors who purchase and/or consume alcoholic

beverages and tobacco products; and

WHEREAS, this ordinance only restricts the "time, place, and manner" of certain

advertisements and will not unduly burden legitimate business activities of persons licensed by
the State of California to sell alcoholic beverages or authorized to sell tobacco products on a

retail basis; and

WHEREAS, in order to protect legitimate business activities and to narrowly focus its
efforts on those advertisements which most directly affect minors where they live, attend school,
attend church and engage in recreational activities, the Oakland City Council has determined

specifically not to restrict advertisements of alcoholic beverages and tobacco products in certain

designated business and industrial zones hereinafter identified; and

WHEREAS, the City Council additionally believes that sufficient alternative mediums of

communication (including without limitation, newspapers, magazines, radio, television, Internet)
are available to promote alcoholic beverages and tobacco products; and

WHEREAS, the requirements of the California Environmental Quality Act (CEQA) of

1970, the Guidelines as prescribed by the California State Secretary for Resources, and the City's
Environmental Review Regulations have been satisfied, and that in accordance with Section
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15061(b)(3) or Section 15301 of the California Code of Regulations this project is exempt from
the provisions of the California Environmental Quality Act; now, therefore be it,

RESOLVED, that the Oakland City Council do ordain as follows:

Section 1. That the City Council determines that this Ordinance complies with the

California Environment Quality Act and directs the Review Officer to file a Notice of Exemption
with the Alameda County Clerk.

Section 2. Chapter 2 "Definitions and Abbreviations", Section 202 of the Oakland Sign
Code is hereby amended to add (additions are underlined; deletions are ems):

Sec. 202. ADVERTISING SIGN is anv sign poster, placard device graphic displaX,
or anv other form of advertising directing attention to. or otherwise pertaining to. a

commodity service, business or profession which is not sold produced conducted, or

offered by anv activity on the same lot.

ALCOHOLIC BEVERAGES are alcohol spirits liquor wine beer or any liquid or

solid containing alcohol. spirits, wine. or beer. which contains one-half of one percent or

more of alcohol by volume and which is fit for beverage purposes either alone or when

diluted, mixed, or combined with other substances."

Section 3. Chapter 2 "Definitions and Abbreviations", Section 212 of the Oakland Sign
Code is hereby amended to add:

PERSON is anv individual, firm organization, corporation,.partnership cooperative
association receiver trustee assigns, public or private entity, or other legal entity

PUBLICLY VISIBLE LOCATION is anv location that is open to or visible to the

public from anv street, sidewalk. or other public thoroughfare. and shall include the

placement of outdoor signs such as billboards, signs attached to the sides ofbuildings
suns attached to Holes. Hosts or other figures. and freestanding signboards on the

sidewalk."

Section 4. Chapter 2 "Definitions and Abbreviations", Section 215 of the Oakland Sign
Code is hereby amended to add (additions are underlined; deletions are eresse):

Sec. 215. TOBACCO PRODUCTS are anv substance containing tobacco leaf

including but not limited to cigarettes, cigars, pipes. tobacco. snuff, chewing tobacco and

dipping tobacco: ci arette papers: or any other instrument or paraphernalia that is

designed for the smoking or ingestion of tobacco products prepared from tobacco or anX
controlled substance."
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Section 5. Chapter 16 "Alcohol and Tobacco Advertising" of the Oakland Sign Code is

hereby added to read as follows (additions are un rlin d; deletions aree~~):

Chapter 16

RESTRICTING THE PLACEMENT OF OUTDOOR

ADVERTISEMENTS FOR ALCOHOLIC BEVERAGES

AND TOBACCO PRODUCTS AND ESTABLISHING

ENFORCEMENT PROCESSES

Purpose

Sec. 1601. The primary purpose of this Section is to promote the general welfare and

reduce illegal consumption and purchase of Alcoholic Beverages and Tobacco Products by
minors. This is accomplished by limiting the exposure of minors to Publicly Visible

Advertisements of Alcoholic Beverages and Tobacco Products.

Restrictions

Sec. 1602. Outdoor advertising of Alcoholic Beverages or Tobacco Products. No

Person may place any Advertising Sign for Alcoholic Beverages or Tobacco Products in Publicly
Visible Locations.

Exceptions

Sec. 1603. Exceptions.

a) The provisions of Section 1602 shall not apply to:

1. Any sign located on a property designated with one of the following General Plan

Land Use categories:

Business Mix

General Industrial/Transportation
Mixed Use Waterfront/Estuary Plan Area

Regional Commercial

And that portion of the Central Business District, bound by Castro Street,
l lth Street, Franklin Street, 13h̀ Street, Harrison Street, Grand Avenue,
Telegraph Avenue, Broadway, 14th Street to Castro Street.

Except that no alcohol or tobacco Advertising Sign in these areas shall face

into other adjoining land use designations and that no alcohol or tobacco

Advertising Sign shall be placed within 1,000 ft. of schools, City-owned youth
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