
TO:
ATTN:
FROM:
DATE:

CITY OF OAKLAND
COUNCIL AGENDA REPORT

Office of the City Manager
Robert C. Bobb
Public Works Agency
December 4, 2001

CF rlu ..FIL ED
~ Ot' THE CITY ClfR'

O,·.Klf.~m "

oI NOV , 9 PM 12: 29

RE: AN ORDINANCE AMENDING OAKLAND'S PURCHASING ORDINANCE,
OAKLAND MUNICIPAL CODE, TITLE 2, CHAPTER 2.04, TO MODIFY
OAKLAND'S CONTRACTING PROCEDURES TO CODIFY THE CITY OF
OAKLAND'S EXISTING DESIGN-BUILD AND CONSTRUCTION
MANAGER AT-RISK METHODS OF PROJECT DELIVERY, AND TO
CODIFY CONTRACT PROCESSES FOR PROFESSIONAL SERVICES,
CONSTRUCTION AND PROCUREMENT FOR THE CITY OF OAKLAND
AND OAKLAND REDEVELOPMENT AGENCY

SUMMARY

An ordinance has been prepared to amend the City's purchasing ordinance (Oakland Municipal
Code, title 2, chapter 2.04), and to adopt contracting procedures for the design-build and
construction manager at-risk methods of project delivery.

It is recommended that the ordinance be approved.

FISCAL IMPACT

There are no known fiscal impacts. However, it is anticipated that the utilization of alternative
project delivery methods will result in some cost benefits.

BACKGROUND

Senate Bill 974

Senate Bill 974 ("SB 974") relates to public contracts and the applicability of the California
Public Contract Code to charter cities. The League of California Cities and numerous cities,
including the City of Oakland, were opposed to SB 974. The League argued that the bill would
create unnecessary confusion, the additional burden of rewriting charter city provisions and
ordinances, and delays to the contracting process for a charter city that wishes to contract for a
public works project. SB 974 was approved by the Governor on October 12,2001, and was filed
with the Secretary of State on October 13,2001.
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Under the California Constitution, a city may, as an alternative to being entirely subject to the
general law of the state, elect to operate pursuant to a charter that authorizes the enactment of
ordinances and regulations superseding the general law of the state with respect to municipal
affairs. SB 974 provides that the Public Contract Code is the basis of contracts between most
public entities and their contractors and subcontractors. The bill further states, with regard to
charter cities, that Public Contract Code applies in the absence ofan express exemption or a city
charter provision or ordinance that conflicts with that code [emphasis added].

The California Public Contract Code was enacted in 1981 and was an effort to assemble all
public contract laws into one code. However, statutes governing public construction remain
scattered. The Education, Health & Safety, and Government Codes all contain statutes that apply
to construction projects. In regards to public construction, the Public Contract Code is restrictive
in a city's use of alternative project delivery methods (such as Design-Build and Construction
Manager At-Risk). The Public Contract Code requires, with few exceptions, competitive bidding
in the contracting of public construction. The typical design/bid/build project delivery method is
in keeping with the requirements of the Public Contract Code.

The proposed ordinance would update the City's purchasing ordinance. In addition, the proposed
ordinance would adopt contracting procedures for the design-build and construction manager at
risk methods of project delivery. Having the option to utilize other project delivery methods, in
addition to the designlbid/build method, will enhance the City's ability to complete projects.

Project Delivery Methods

Design/bid/build
Design/bid/build is the traditional project delivery method for public works construction. The
Owner normally contracts with a design firm to provide detailed plans and specifications
describing the project [design]. Those documents are then provided to prospective bidders for
their use in developing and submitting a price for the work [bid]. The construction contract is
awarded to the lowest responsive responsible bidder, who then builds the project [build]. In the
design/bid/build method, the individual phases take place one after the other in a linear fashion,
which typically requires more time compared with other project delivery methods.

Design-Build
The design-build project delivery method has been in use for decades, and its use in the public
sector is increasing. With the design-build method, the Owner contracts with a single entity for
both design and construction. Typically, the design-build entity is a joint venture of a
construction company and a design firm, or a construction company that subcontracts the design
work to an architectural or engineering firm. The City's design-build procurement procedures
are included in the ordinance.
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In a 1998 Pennsylvania State University study of U.S. project delivery systems, design-build
projects were found to be 33.5 percent faster than designlbidlbuild projects in terms of delivery
speed. Delivery speed includes the time necessary for design and construction. The designlbuild
project delivery method can foster expeditious development of a project with improved cost
control. The primary advantages of the designlbuild method include the following:

• Single Point of Responsibility: Both design and construction are in the hands of a single
entity - there is a single point of responsibility for quality, schedule adherence, and cost.
Change orders due to plan and specification errors are minimized because the correction
of such issues is the responsibility of the designlbuilder and not the owner or the owner's
architect.

• Time Savings: Design and construction phases are overlapped. Bidding periods are
eliminated and redesign time is minimized. Long-delivery components are identified and
ordered early in the design process. Initial site development and foundation construction
can begin in advance of completing working drawings for the building's shell and core
and interiors.

• Cost Savings: Design and construction personnel, who work and communicate as a
team, evaluate alternative materials and methods efficiently and accurately. From the
outset, design and construction expertise are brought to bear on all components of the
project. Issues affecting cost and design are addressed sooner rather than later.
Reducing the overall time required for design and construction also results in reduced
costs by minimizing exposure to price escalation periods.

• Early Knowledge of Costs: Because the entity responsible for design is simultaneously
estimating construction costs and can more accurately conceptualize the completed
project at an early stage, construction costs are known far sooner than is otherwise
possible.

CMAt-Risk
Similar to designlbuild, CM At-Risk is a "fast-track" (i.e., overlapping design and construction)
project delivery method. CM-At-Risk ("CMR"), also known as "CMlGC" (i.e., Construction
Manager/General Contractor) is a project delivery system where the owner contracts separately
with a designer and a contractor, similar to "designlbidlbuild," the traditional public sector
project delivery method. The owner selects a Construction Manager/General Contractor based
on qualifications and the CM/GC becomes a part of a collaborative team. The CMlGC, along
with the architect and the City, collaborate on developing and implementing strategies to fast
track the project and to deliver the project in the quickest time possible. The advantage of the
CMR method is that design, bidding/negotiation, and construction activities are overlapped
resulting in time savings. The City's CM At-Risk procurement procedures are included in the
ordinance.
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The CM/GC provides pre-construction services including estimating, scheduling, value
engineering and constructability reviews, managing trade (sub)contractor bidding or negotiations,
and getting the subcontractors under contract. The CM/GC assumes the role of general
contractor during construction, managing and coordinating the work of all subcontractors. The
CM/GC has financial responsibility for delivering the project for an agreed upon cost and they
will also be responsible for delivering the project within an agreed upon schedule.

The CM/GC is brought on-board at about the same time as the architect. The CM/GC, architect,
and the City work as a team to address the issues of schedule, budget, materials, and quality. The
CM/GC coordinates with the architect to determine how best to divide the project into different
bid packages to truly fast-track the project. For example, the first bid package may include
demolition, foundations, and site work. While this package is put out to bid or negotiated (if the
bids are rejected because such bids are over-budget or non-responsive) and the work commenced,
design of the other components will continue. Other bid packages may include: building shell
and core, MEP (mechanical, electrical, and plumbing) systems, and interiors.

In the same 1998 Penn State University study referenced above, CMR was found to be on
average, 13% faster in project delivery speed and there was 9% less schedule growth than
design/bid/build. CMR is commonly used in the private sector and is gaining increasing
popularity in the public sector. CMR has successfully been used in neighboring cities and
counties.

KEY ISSUES AND IMPACTS

Depending on project circumstances, the design/bid/build project delivery method mayor may
not be the best solution. The design-build and CM At-Risk project delivery methods are well
established systems and are appropriate for use on many types of projects. Having the option to
use whichever system is appropriate provides flexibility and enhances the delivery of projects.
SB 974 restricts the City's ability to utilize project delivery methods other than design/bid/build.
By approving the proposed ordinance, the City will have the ability to utilize a variety of project
delivery methods and to deliver projects successfully.

DISABILITY AND SENIOR CITIZEN ACCESS

There are no direct impacts to disability and senior citizen access issues.

ENVIRONMENTAL OPPORTUNITIES

There are no direct impacts to environmental opportunities issues.
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RECOMMENDATION AND RATIONALE

It is recommended that the ordinance be approved.

ACTION REQUESTED OF THE CITY COUNCIL

Staff recommends that the City Council approve the ordinance.
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Re?ectfully submitted,

~~CLAUDETTE R.~
Director, Public Works Agency

Prepared by:
Raul Godinez II, P.E.
Assistant Director, Public Works Agency
Design & Construction Services
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NOTICE AND DIGEST

ORDINANCE AMENDING OAKLAND'S PURCHASING
ORDINANCE, OAKLAND MUNICIPAL CODE, TITLE 2,
CHAPTER 2.04, TO MODIFY OAKLAND'S CONTRACTING
PROCEDURES TO CODIFY THE CITY OF OAKLAND'S
EXISTING DESIGN-BUILD AND CONSTRUCTION MANAGER
-AT-RISK METHODS OF PROJECT DELIVERY, AND TO
CODIFY CONTRACT PROCESSES FOR PROFESSIONAL
SERVICES, CONSTRUCTION AND PROCUREMENT FOR THE
CITY OF OAKLAND

Recently enacted Senate Bill 974, which will become effective January 1, 2002,
will require charter cities like Oakland to follow the California Public Contracts Code (the
"PCC"), unless such cities have an express exemption or a city charter provision or
ordinance that conflicts with the PCC.

This Ordinance provides the City of Oakland with an express exemption by
declaring that the City of Oakland is exempt from the PCC. The ordinance also codifies
some of the City's existing contracting and procurement rules and procedures which
may conflict with the PCC but which have not previously been adopted by ordinance, as
required by SB 974. Specifically, this ordinance will amend Oakland's Purchasing
Ordinance, Oakland Municipal Code, Title 2, Chapter 2.04 in order to codify the City's:

252755

(i)

(ii)

(iii)

contracting procedures,

contract processes for professional services, construction and
procurement for the City of Oakland, and

alternative methods for project delivery and successful project
completion such as Design-Build and Construction Manager-At
Risk.
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APPROVED AS TO FORM AND LEGALITY

INTRODUCED BY COUNCILMEMBER ~d..4;;"'~!t#J~. _
C~EY

ORDINANCE NO. C.M.S.

278715v2

AN ORDINANCE AMENDING OAKLAND'S PURCHASING ORDINANCE,
OAKLAND MUNICIPAL CODE, TITLE 2, CHAPTER 2.04, TO MODIFY
OAKLAND'S CONTRACTING PROCEDURES TO CODIFY THE CITY OF
OAKLAND'S EXISTING DESIGN-BUILD AND CONSTRUCTION MANAGER
AT-RISK METHODS OF PROJECT DELIVERY, AND TO CODIFY CONTRACT
PROCESSES FOR PROFESSIONAL SERVICES, CONSTRUCTION AND
PROCUREMENT FOR THE CITY OF OAKLAND

WHEREAS, Under the California Constitution, charter cities like the City of Oakland
may, as an alternative to being entirely subject to the general law of the state, elect to
operate pursuant to a charter that authorizes the enactment of ordinances and
regulations superseding the general law of the state with respect to municipal affairs;
and

WHEREAS, The City of Oakland, as a charter city, has developed its own procurement
and contracting rules and practices, including alternative project delivery methods such
as Design-Build, and Construction Manager-At-Risk; and

WHEREAS, Senate Bill 974 (USB 974") which relates to public contracts and the
applicability of the California Public Contract Code to charter cities, was passed by the
California Legislature, signed by the Governor on October 12, 2001, and filed with the
Secretary of State on October 13, 2001; and

WHEREAS, SB 974 provides that the California Public Contract Code is the basis of
contracts between most public entities and their contractors and subcontractors. The
bill further states, with regard to charter cities, that the California Public Contract Code
(the "PCC'? applies in the absence of an express exemption or a city charter provision
or ordinance that conflicts with that code [emphasis added]; and

WHEREAS, With respect to such legislation, the City of Oakland wishes by adopting
this ordinance to: (a) provide an express exemption to the PCC, and (b) amend
Oakland's Purchasing Ordinance, Oakland Municipal Code, Title 2, Chapter 2.04 in
order to codify by ordinance, as required by SB 974, the City's existing contracting
policies, processes and procedures for professional services, construction and
procurement for the City of Oakland, and alternative methods for project delivery and
successful project completion such as Design-Build and Construction Manager-At-Risk;
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NOW, THEREFORE, THE COUNCIL OF THE CITY OF OAKLAND DOES
ORDAIN AS FOLLOWS:

Section 1. The City Council of the City of Oakland declares that the City of Oakland
is exempt from the California Public Contracts Code with respect to the City's
procurement, contracting, and project delivery processes and procedures.

Section 2. Section 2.04.010, "Definitions", is modified to add and delete provisions
as follows:

"Apprentice" is defined as that term is defined in Oakland Municipal Code. Title
Chapter . Section

Disadvantaged Business Enterprise (DBE) is defined as that term is defined in
Oakland Municipal Code. Title , Chapter . Section

~Local Business Enterprise and Small Local Business Enterprise" means a business
firm with fixed offices or distribution points located within City of Oakland boundaries
and as otherwise denned under Oakland's LBE/SLBE construction, procurement and
professional services contracting programs, as set forth under Oakland Municipal
Code Title , Chapter -~and listed in the permits and license tax paid file
with an Oakland business street address.

"Minority supplier" means a minority, group, contractor, business enterprise, or
vendor that is an individual or group of individuals representative of a minority group
class and 'Nho ovm or control fifty (50) percent or more of the investment capital of al
established business enterprise. In case of a publicly o'lmed business, ownership
must be fifty one (51) percent of the stock. A "minority group class" shall be as
defined by the City of Oakland affirmative action program.

"Local Hire" is defined as that term is defined in Oakland Municipal Code, Title
Chapter , Section

"Prevailing Wages" is defined as that term is defined in Oakland Municipal Code, Title
, Chapter , Section

"Professional Services" means services which are of an advisory nature that provide a
recommended course of action or personal expertise that will result in a transmittal of
information to the City, either verbal or written, related to City administration and
management or program management. innovation, and
which must be performed by appropriately licensed consultants, architectural. or
engineering personnel. or which are so technical or complex in nature that such
services must be performed by persons possessing unique or special training.
education or skills. Notwithstanding the above, this definition shall not include contracts
for services between the City and another public entity.
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"Small Local Business EnterRrise" is defined as that term is defined in Oakland
MuniciRal Code, Title , ChaRter , Section

Section 3. Section 2.04, "Scope of the Purchasing Ordinance" is added:

All Rrovisions of t~lis ordinance shall aRRly to City of Oakland contracts for Rublic
works Rrojects, Rublic works construction Rrojects, Rrocurements and Rurchases (as
defined in Section 2.04.010, Definitions), and to services, including, but not limited
to, contracts for services that are Rrofessional, techincal or scientific in nature as well
as contracts for any other services. _

Section 4. Section 2.04.020, "Authority of the City Manager", is modified as follows:

ARRrentice Hiring & Local Hire. The City Manager is authorized in evaluation of all
sealed, faxed and te[eRhoned bids for public works projects to require contractors to
comply with Oakland's Apprentice Hire and Local Hire programs, as set forth under
Oakland Municipal Code Title . Chapter

Living Wage. The City Manger is authorized in evaluation of all sealed, faxed and
telephoned bid and/or proposals for services to require contractors or consultants to
comply with Oakland's Living Wage Ordinance as set forth under Oakland Municipal
Code Title 2, Chapter 2.28.

Prevailing Wage. The City Manger is authorized in evaluation of all sealed, faxed and
telephoned bids and/or proposals for public works projects to require
bidders/contractors to pay prevailing wages as required under Oakland Municipal
Code, Title , Chapter , Section

Oakland Specifications for Public Works Construction ("Greenbook"). The City
Manger is authorized in evaluation of all sealed, faxed and telephoned bids and/or
proRosals for public works construction to require bidders/contractors to comRly with
and perform construction in accord with Oakland SRecifications for Public Works
Construction ("Greenbook"). as set forth under Ordinance No. .
CMS, adopted . Notwithstanding, the above, nothing herein is
intended to limit authority of the City Council to modify the specifications for public
works construction by legislative action on a case-by-case basis.

Local Business Contracting ProgramsVendor Preferences. The City Manager is
authorized in the evaluation of all sealed, faxed and telephoned bids, for public works
projects and for the purchase of supplies, and in evaluation of proposals for
Rrofessional services contracts. -to require contractors to comRly with, and to extend
the benefits of, extend Oakland's LBE/SLBE construction, Rrocurement and
professional services contracting programs, as set forth under Oakland Municipal
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Code Title , Chapter . a five percent preference for a local business and an
additional five percent preference for a local minority supplier in alllard of all purchase
orders.

Section 5. The following provision is added:

Section 2.04. , Design-Build Project Delivery Method.

The City of Oakland may use the alternative fast-track project delivery method
commonly known as "design-build" with or without formal bidding when the
circumstances surrounding the project substantiate that it is in the "best interests of the
City" to waive formal bidding pursuant to the Oakland Municipal Code, Title 2, Chapter
2.04, Section 2.04.0501 (5). The City Manager, or his designee, will prepare and publish
an Administrative Instruction, which will contain guidelines for the use of such
alternative project delivery methods. These guidelines will provide the criteria and
administrative procedures for the use of such alternative project delivery methods such
as design-build.

Section 6. The following provision is added:

Section 2.04. ! Construction Manager-At-Risk Project Delivery Method.

The City of Oakland may use the alternative project delivery method commonly known
as "Construction Manager-At-Risk" with or without formal bidding when the
circumstances surrounding the project substantiate that it is in the "best interests of the
City" to waive formal bidding pursuant to the Oakland Municipal Code, Title 2, Chapter
2.04, Section 2.04.0501 (5). The City Manager, or his designee, will prepare and publish
an Administrative Instruction, which will contain guidelines for the use of such
alternative project delivery methods. These guidelines will provide the criteria and
administrative procedures for the use of alternative project delivery methods such as
Construction Manager-At-Risk.
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Section 7. Effective Date. This ordinance shall become effective immediately upon
adoption by the City Council.

IN COUNCIL, OAKLAND, CALIFORNIA, _

PASSED BY THE FOLLOWING VOTE:

AYES- BRUNNER, CHANG, MAYI\IE, NADEL, REID, SPEES, WAN AND PRESIDENT DE LA FUENTE

NOES-

ABSENT-

ABSTENTION-

ATTEST: _

CEDA FLOYD
City Clerk and Clerk of the Council
of the City of Oakland, California
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